Switzerland

by
Andrea Biichler, Professor of Law, University of Zurich
Thomas Gichter, Professor of Law, University of Zurich

=), Wolters Kluwer

Law & Business

Medical Law — Suppl. 63 (August 2010) Switzerland - 1



Table of Contents

The Authors 3
List of Abbreviations 11
General Introduction 15
§1. GENERAL BACKGROUND TO THE COUNTRY 15
I. Geography 15
II. Cultural Composition 15
III. Political System 16
A. Federalism 16
B. Governmental System 17
1. Key Features of the Swiss Governmental System
at a Federal Level 17
2. Significance of Direct Democracy 17
3. Parliament and Government 18
C. Relationship with the European Union 19
IV. Population and Vital Statistics 19
V. Social and Cultural Values 21
A. In General 21
B. Basic Attitudes in the Sphere of Healthcare 21
§2. GENERAL DESCRIPTION OF THE HEALTHCARE SYSTEM 22
I General Review of the Healthcare System 22
. Regulation of the Healthcare System 23
A. Structure of the Healthcare System 23
B. Federal Powers 23
C. Cantonal Powers in the Area of Health 26
1. Health Supervisory Authorities 26
2. Healthcare 26
3. Cantonal Social and Health Politics 27
D. Target Norms 27
1. International Level 27
2. National Level 30

Medical Law ~ Suppl. 63 (August 2010) Switzerland — 5



Table of Contents

E. Interplay of Regulatory Levels
III. Financing the Healthcare System

§3. SOURCES OF MEDICAL Law
I. Sources of Law at the National and International Levels
II. Sources of Law at the Cantonal Level
III. Municipal Law
IV. Professional Regulations

§4. HEALTH INSURANCE

L. A Social Insurance Based on the Principle of Solidarity
II. High Quality at an Affordable Rate

III. The Insured

IV. Premiums and Deductibles
V. Insured Risks

VI. Benefits

VII. Fees

Selected Bibliography
Part I. The Medical Profession

Chapter 1. Access to the Medical Profession

§1. TRAINING PHYSICIANS
1. Types of Healthcare Professions
I. Basic Principles of State Regulation
II. Constitutional Basis

IV. Entry-level, Postgraduate, and Continuing Medical Education

V. Entry-Level and Postgraduate Education of Physicians
within the Framework of the Medical Professions Law
A. Entry-Level Education
B. Postgraduate Education
C. Foreign Diplomas and Postgraduate Degrees
D. Continuing Medical Education
E. Excursus: The Law on Professions in Psychology

§2. MANPOWER PLANNING
1. Essentially No Need for Demand Planning

II. Restricted Admission to Universities and Shortage of Doctors

§3. LICENSING PHYSICIANS
I. Preliminary Remarks
II. General Practitioners and Medical Specialists
HII. Indirect Restrictions on Licensing to Charge Services to
the Health Insurance

6 — Switzerland Medical Law - Suppl. 63 (August 2010)



Table of Contents

Chapter 2. The Practice of Medicine

§1. DIFFERENT TYPES OF MEDICAL PROFESSIONS

§2. DUTIES WITHIN THE SCOPE OF THE MEDICAL PROFESSIONS Law

§3. PROFESSIONAL DUTIES UNDER PRIVATE LAW aAND DUTIES IN
TREATMENT RELATIONSHIPS GOVERNED BY PUBLIC LAw

§4. ProrEessioNAL Copes oF CONDUCT

§5. ADDITIONAL DUTIES AND RIGHTS IN PROFESSIONAL PRACTICE

Chapter

3. The Illegal Practice of Medicine

Chapter 4. Control over the Practice of Medicine

§1. PROFESSIONAL LIABILITY
I. Civil Liability

IL

IIL

mﬁﬁmommoow>

. General Introduction
Damages
Unlawfulness

. Patient Briefing

Consent
Duty of Care

. Causality
. Culpability

Statute of Limitations
Liability for Pain and Suffering (Immaterial Damages)

. Determining Punitive Damages and Compensation

(Genugtuung)

Criminal Liability

A. General Introduction

B. Bodily Injury Caused by Negligence

C. Involuntary Manslaughter

Vicarious Liability

A. The Contractual Liability of an Auxiliary

B.
C.

The Non-Contractual Liability of an Auxiliary
The Liability of an Auxiliary under Public Law

§2. QUALITY ASSURANCE

§3. REVIEW BOARDS

§4. DisCIPLINARY ORGANIZATIONS
I. Organization of Physicians

Medical Law ~ Suppl. 63 (August 2010)

Switzerland ~ 7



Table of Contents

IL. Professional Codes

A,
B.

C.
D.

E.

Codes of Professional Conduct for Swiss Physicians
Disciplinary Actions Due to Violations of Private
Codes of Conduct

Disciplinary Actions Due to Violations of State Norms
Criminal Sanctions

Principles and Interplay of the Various Sanctions

III. Biomedical Ethics Commission

Part II. The Physician—Patient Relationship

Chapter 1. General Description

§1. RIGHTS AND DUTIES OF PHYSICIANS AND PATIENTS
I. Legal Principles
II. The Rights and Duties in the Doctor-Patient Relationship

A.

The Patient’s Right to Self-Determination

B. The Right to a Patient Briefing, the Right to Refuse

C
D.
E
F

G.

Information, and the Therapeutic Privilege

. Treatment According to the Rules of Medical Science,

the Duty to Perform
The Right to Freely Choose a Physician and Hospital

. Duties under Asset Law
. Fiduciary and Protective Duties

Patient Cooperation

§2. INFORMED CONSENT

§3. Privacy

§4. CONFIDENTIALITY

§5. COMPLAINTS

§6. Access To MEDICAL RECORDS
I. The Duty to Keep Medical Records
II. Content of Medical Records
II. Inspection of Medical Records
IV. Medical Records and Data Security
V. Developments

Chapter 2. The Physician—Patient Relationship in

Specific Terms

§1. PATIENTS WHO ARE MINORS

§2. THE MENTAL PATIENT

8 — Switzerland

102
102
103

Medical Law — Suppl. 63 (August 2010)



§3.

Table of Contents

. General Principles
I1. Involuntary Commitment
1. Compulsory Treatment
IV. Revision of the Guardianship Act (Adult Protection Law)

THE DYING PATIENT

. No Special Legal Provisions

II. Concepts
III. The Patient’s Wishes as a Criterion of Permissible Action
IV. Incompetent Patients

V. Palliative Care

Chapter 3. Specific Activities

§1.

§2.
§3.

§4.

§5.
§6.

Medical Law ~ Suppl. 63 (August 2010)

ABORTION
I. Overview of Legal Foundations
II. Punishable Abortions, Article 118 of the Swiss Penal Code
ITI. Legal Abortion, Article 119 of the Swiss Penal Code
A. Time-limit Rule in Article 119, Paragraph 2,
of the Swiss Penal Code
B. Indication Provision in Article 119, Paragraph 1,
of the Swiss Penal Code
C. Abortion in the Case of Minors or the Mentally Incompetent
D. Duty to Inform

STERILIZATION

IN VITRO FERTILIZATION
I. Constitutional Principles
II. Federal Law on Medically Supported Reproduction

PRENATAL DIAGNOSIS (GENETICS IN GENERAL)

I. Gene Technology and Reproduction: Constitutional Principles
II. Prenatal Screenings and Preimplantation Genetic Diagnoses
III. Genetic Tests on Humans in the Medical Sphere

PSYCHO-SURGICAL INTERVENTIONS

ORGAN TRANSPLANTS
1. Constitutional Principles
II. Federal Law on the Transplantation of Organs, Tissues,
and Cells
. Content, Aim, and Principles of the Law
Extraction of Transplants from Deceased Persons
Extraction of Transplants from Living Persons
. Allocation of Organs
Consent, Duty to Report, and Duty of Care

moNw

103
104
105
105

107
107
107
108
109
110

112

112
112
112
113

113

114
114
115

115

117
117
117

120
120
120
122

124

125
125

125
125
126
127
128
129

Switzerland - 9



Table of Contents

F. Human Embryonic or Foetal Tissues and Cells
G. Xenotransplantation

III. The Council of Europe’s Additional Protocol Concerning the
Transplantation of Human Organs and Tissues

§7. EXPERIMENTS ON HUMAN BEINGS
I. The Legal Foundations of Research on Human Beings

II. General Outline of Research on Living Human Beings

1. Principles of Research on Embryos and Foetuses

IV. Principles of Research on the Deceased

8§8. EUTHANASIA
I. The Present Legal Situation
II. Assisted Dying Organizations
III. Revision of the Provisions on Assisted Dying

§9. TRANSSEXUALITY AND INTERSEXUALITY
Part III. The Physician in Relation to the Healthcare System

Chapter 1. Collegial Relationships
§1. ASSOCIATIONS
§2. HEALTHCARE CENTRES

§3. PROFESSIONAL DUTIES TOWARD COLLEAGUES

Chapter 2. Relationship with Other Healthcare Providers
§1. PHARMACISTS
§2. MIDWIVES

§3. PARAMEDICAL PROFESSIONALS

Chapter 3. Relationship with Healthcare Institutions
§1. HosPITALS

§2. HEALTH INSURANCE
1. Doctors as Healthcare Providers in the Health Insurance
Programme
II. Repeal of the Obligation to Contract
III. Insured Services
IV. Regulations on Fees

Index

129
130
131
131
131
133

134
136

136
136
138
138

139

141

141
141
141
142
144
144
144
144

145
145
145

145
146
146
147

149

10 — Switzerland Medical Law — Suppl. 63 (August 2010)



