Basics on European Social
Law

by

Christina Hief3l

Lnde



Table of Contents

ACKNOWIEAZEMENLS .........coovieiiiiireeeeecceecesreece e e sees s e
Table of Abbreviations ............cccc.ooveveiiiieieeeiceiieeeeee s e,
Lo INtroduetion ........oooiuiriieeetieeecsetes e eneeeas
1.1.  Development of European social 1aW ............ceovvveeerererrerennn,
1.2. Overview of social policy provisions in current EU primary law ..
1.3.  The EU’s competences in the social policy field .....................
2. Employment POlCY...........cocovooiereeieeececeeeeeeessecseeese e e e es e,
2.1. Cooperation on the EU 18Vel .........cocovevevvereeeeeerereressessescsrennn
2.2.  National employment policy: clashes with EU competition law
3.  Fundamental Social Rights..............c..coccooovvivemriroeeeeee s,
4. Freedom of MOVEMENL.............ooooueviviveinirerceeeenseeeeee e s e
4.1.  Free movement 0f WOTKETS .........coccuvvremivreriveerererceeeeeesseeeeer,
4.1.1.  Definition of the migrant Worker..........ccoevvvereveennn.
4.1.2.  Residence rights........coueecceuruiuerecmeecieeeeeeeeeeeeseeesessnan,
4.1.3.  Equal treatment.......c.ocuevruvrreverronsireirreecesiseceneeeeresenes
4.1.4. Application of art 45 TFEU.......cco.ovveeeereorreeeeeeeen,
4.1.5.  Indirect discrimination..........ooveeeveveeuieerereeeereeeereeenian,
4.1.6.  Restriction of (market) aCCeSsS .ooevouivmverereeerrreerererenna,
4.1.7.  Territorial scope of the principle ........occocouvvereerereeenee,
4.2, Free movement Of CIIZENS.......ovceveeeveveievenieeeeeeseeeeeereresesesnns
4.2.1.  Residence rights.........ccccevereiiveereereicceeeese e,
4.2.2.  Equal treatment ...........ocereerevreeeereeressrsecse oo
4.3.  Other EU economic freedoms: clashes with national social law ..
4.3.1. Free movement Of SEIVICES ....c.couvuurerverereuceenieeesreeen.
4.3.1.1. The Rome I Regulation as a point of
(67570720 ¢4 O
4.3.1.2. The Service DirectiVe ......cccovveerrrerveervenennns
4.3.1.3. The Posting of Workers Directive...............
4.3.1.3.1. Application of the host MS’s
S0CIal 1aW ...cvriiirree e
4.3.1.3.2. Prohibition of further-going
IMNEASULES ...everervevencorerrannsesinsaseesens
4.3.2. Freedom of establishment..........c...oooveeureecenvereeeiennen,
4.3.3.  Territorial SCOPE .o.eveevererrmriereerenerererinstsnsisconesssensnnns
5. Third-country nationals in the EU labour market..........................
5.1.  Highly qualified employment.............corecerivirirenenirinnicseeene.
5.2, Illegal emplOYMENt .....cococvieveirirerrereeceieeneeesssse s ssassenee
5.3.  (Other) legal employment...........coeviuieeeierievevenesnsereseeessersesenes
6. Equal Treatment.............c.ccccovvmmieirrniirireerise et veseeesess s
6.1.  Gender diSCrimination .......c.ccceceereeereerresseene oo enesaresenes

11

13
13
15
16
18
18
20
20
22
22
22
23
24
25
26
28
28
29
30
31
32
32

33
33
34

34

35
38
38
39
40
42
43

45



Table of Contents

6.1.1. Equal treatment in employment..........ccceeeveeeerennenns
6.1.1.1.  EqUal PaY..cccvvimriermerreneesrenerenicsesesennrees
6.1.1.2, Other aspects of employment.....................
6.1.1.3. Comparable Situations ..........cecoeeverereervcvnrenne
6.1.1.4. Direct discrimination.........ccceceeveevvreercnnncn,

6.1.1.4.1. EXCepionS ..c..oeveerrcvereceecrncrrinnans
6.1.1.5. Indirect discrimination ..........coceeeerereereerenes
6.1.1.6. Actions assimilated to discrimination .........
6.1.1.7.  Procedural iSSUES .......ccccovrveerrnereenrearoncarnens

6.1.2. Discrimination outside employment and occupation ..
6.1.2.1. Equal treatment of self-employed ...............
6.1.2.2. Social security 79/7/EC.......ccccemrvmreenirenn.
6.1.2.3. Access to goods and Services .............couune.

6.2. Anti-discrimination law beyond gender equality ........ccccovevuenn.

6.2.1.  Racial diSCrimination ......c...ccoeevmeerrecneerrrersvensrens

6.2.2.  Discrimination under the Framework Directive
2000/T8/EC .ottt srseve s vsans
6.2.2.1. Religion and belief ........cccovmerirnrccnrinnnns
0.2.2.2. AR .ottt
6.2.2.3. Sexual orientation........cccceeevrivereeeriecnneeniennen.
6.2.2.4.  Disability .....cccoeeirircniiiineinencnineesaenenes
6.2.2.5. Outlook ~ proposed legislation....................

6.3. Equal treatment as a general principle of EU law .........ccocouu....

7. Atypical employment ........c..ccccviicriimnrninie et
7.1 Part-time WOTK .coccevvrinieciiieeerie et r e enee s
7.1.1. Non-diSCrimination ...........cceevreesinevsennnseessirssesesnnnnees

7.1.2.  Elimination of obstacles .......c.cceevemevvviniervereceennnens

7.2, FiXeG-1eIm WOTK ...c.ocerinieiriiniie sttt avssrns
7.2.1. Non-discrimination ..........ccecuriesiecereereinnenereneesennens

7.2.2.  Avoidance of abuse .....cccoevvveivveveieenieecer e

7.3.  Temporary agency WOrK.......cc.covceriineieesuerereernrssennsrssenssninness
7.3.1. Non-diSCrimination ........cceeveereerrinnseesniesseerseeeennnnns.

7.3.2.  Avoidance of abuse and complementary provisions...

T4, TEIEWOTK...coriieiiiieirretstente et sttt

8. Restructuring of Enterprises..............ccoovvovevveenioerieeonneecceeneeene.
8.1.  Collective redundancies...........ceeververeerirrrriereniresiisiseesiseresseeennens

8.1.1.  Establishment of collective redundancies....................

8.1.2.  Duties of the emPIOYET ..vuevueieiriereeerieeeeceeeeecrisrns

8.1.3. Application of the CRD.......cocccoueurierricieieeerireevenne.

8.2. Transfer of an undertaking ..........cooeeeeveeeieueneneeeeee e eereneerineans

8.2.1.  Establishment of a transfer of undertaking..................

8.2.2. Employees of the undertaking

.....................................

46
46
47
48
43
50
52
53
54
56
56
57
58
58
59

60
61
61
64
64
66
66
68
69
69
71
71
72
73
75
77
77
78
80
81
81
82
84
85
85
87



Table of Contents

10.

8.2.3. Legal CONSEQUENCES ....courorerrieeireeerereerarereeresscsniessinenas
8.2.4.  Application and CONLrOVEISY.....ceererenrerevenirreisenesennas
8.3, INSOIVENCY oottt ettt
8.3.1.  Entitlements of the employee .......coocvveeeirveiverneeee
8.3.2.  APDHCALION ...cucvueriiereencee et serene e
Working conditions ..............c.cccoeiinrnnnnnnierecee e
9.1.  Health and safety .......ccoceueerrereecreeeeee e ees e
9.1.1.  General standards ..........ccccorrrirrmrveiereennreeniren e
9.1.2.  Young emplOoyees .....c...evemrrreerersveesriveeeneeesiese e
9.2, WoOrKing time.......coeeirriremierenereeeee s re s enenre st aeressrenns
9.2.1.  General limitations .......ccceceeevrveeierereesrererercsesesessenonas
9.2.2.  DEIOALIONS...ccevuireetrerreerearesesnecenseersneseseneseeseresenseenas
9.2.3.  Annual leave .....ccccvreieririeeeee et
9.2.4.  Application and CONtrOVErSY.....ccoeeerrreeenvereereeerrernnnes
0.3, MALEIMLY torvvreverieenerinrreieeeteinre s eesese sttt et es et e seemne
9.3.1.  Protection from work-related risks.........cccovvvrirreveeenen.
9.3.2.  Matemity 18ave .....ccoceveireceeece et
9.3.3.  Protection from dismissal...........ceeeerivveririreseinneinns
9.3.4. Application and oUtlooK ......eeeeirernierereneeeiiieieieeienne
9.3.5. Maternity leave for self-employed .......ccoovveeverererienne
9.4.  Absence for family reasons .........cveeverirrinrevecrniererereeresesnsenns
9.4.1.  Parental leave.......ccccoeerenniirenriineeresenrerecnie et
9.4.2. Leave for other urgent family reasons...........c.coouvenen..
9.5, WOIKING PIIVACY ..cvvvirrerirerinrrrnresieieessenesssasnsansssenessesessesssssssenes
9.5.1.  Admissibility of data processing .......c.oceceevevevrrrrreenne
9.5.2. Procedures and safeguards for collected data..............
Collective 1abour 1aw...........cccvvirierereinireieectinree et
10.1. European social dialogue...........ccoeverrinrivnrveerereiereeireessesessesnens
10.1.1. Social partners at the EU level ........cccovvvevreeieccnnnnas
10.1.2. Agreements and their implementation............cccoveuenene
10.2. Employee involvement in European undertakings....................
10.2.1. Societas Europaea (SE) ....ccccccvvinveecinarenniseesenierecrenens
10.2.1.1. Agreement on employees’ representation ...
10.2.1.2. Subsidiary Tules .......ccovvrrrnrerererereserivesrenene
10.2.1.3. PractiCe .....ccovmvermrrenrerrniererereerensenenreessenns
10.2.2. Other multinational enterprises .......ccooccervrreccerrvesenene
10.2.2.1. Agreement on employees’ representation ...
10.2.2.2. Subsidiary rules ......c.coeeererrniiinieneercecnienene
10.2.2.3. PractiCe ....ccccevmrmreercrrmrenccrrrenieresuensanesseeesnsaene
10.2.3. Other enterPriSes....cccuiieeererercusiaranererarsersesassessessessans

10.3. National collective labour law: clashes with EU internal

MATKEE LAW 1o se bt s vesmre b e seebs s e e eranssaneens

88
90
91
91
93
93
94
94
95
96
96
98
100
101
102

104
105
106
106
107
108
109
110
110
112
113
113
113
114
117
118
118
120
120
121
122
122
123
123

124




Table of Contents

11, S0CIAL SECUITLY.......cvoveeeeereereircriecrenee e et ettt et s et ee e b 125
11.1. Coordination of social security benefits .........c.cooercrierviareerunnnn 125
11.1.1. Scope of the coordination rules ........c.cccevvererervereereennes 125
11.1.2. Basic prinCiples....c.ceovirerreerrermeesannresserionsinesvessesennns 127
11.1.3. Conflict TULES ..ceeveeiiiereenecireieieic et e erresvere s 128
11.1.4. Sickness, accident, maternity and paternity benefits... 129
11.1.4.1. Patients’ rightS.....cccoerermeirenrnvrirenennesnns 130
11.1.5. Pension benefits.......cooeevmermnierernniesiecneresesnesssnnas 131
11.1.5.1. Supplementary pensions...........ccceeveververrnnns 132
11.1.6. Unemployment benefits.........cvveeuverviecrnveeesrrereennnne. 133
11.1.7. Family benefits ....c.cccoevernicinni s 134

11.2. National social security systems: clashes with EU internal
MATKEE JAW ..ottt b e 135
RELEIEIICES ..ottt ettt et b b s e 137
Table Of CASES.......cccocoeriirirecicee e 143
INAEX ...ttt n sttt 149

10



