
American Constitutional Law

Volume I

Sources of Power and Restraint

SIXTH EDITION

OTIS H. STEPHENS, JR.

University of Tennessee, Knoxville

JOHN M. SCHEB II

University of Tennessee, Knoxville

COLIN GLENNON

East Tennessee State University

/ CENGAGE
1 Learning*

Australia • Brazil • Mexico • Singapore • United Kingdom • United States



Contents

Preface

CHAPTER 1

An Introduction to the U.S. Constitution

xiv

.
2

Introduction 2

Why Study Constitutional Law? 3

Historical Background 4

The Articles of Confederation 4

Shays's Rebellion 5

The Constitutional Convention 6

The Delegates 6

Historical and Philosophical Influences on the Delegates 7

Political Considerations Facing the Delegates 8

Agreement on Basic Principles 8

Division among the Delegates 9

The Signing of the Constitution 10

The Battle over Ratification 11

Federalists versus Anti-Federalists 11

The Ratifying Conventions 12

Key Features of the Constitution 13

The Rule of Law 13

Separation of Powers 14

Checks and Balances 14

Federalism 15

Individual Rights under the Proposed Constitution 16

The Bill of Rights 17

The Enduring Constitution 20

Constitutional Democracy 20

Built-in Flexibility 20

The Art of Constitutional Interpretation 21

The Constitution and Modern Government 24

Conclusion 25

Key Terms 25

For Further Reading 25

The Federalist No. 10 26

The Federalist No. 47 28

The Federalist No. 51 30

CHAPTER 2

The Supreme Court in the Constitutional System 32

Introduction 32

The Courts: Crucibles of Constitutional Law 33

State Court Systems 33

vii



vni Contents

The Federal Court System 34

Federal Coiut Jurisdiction 37

Access to Judicial Review 38

The Genesis of Constitutional I aw Cases 39

Standing 40

Mootness 43

Ripeness 44

Exhaustion of Remedies 44

The Doctrine of Abstention 45

The Political Questions Doctrine 45

The Supreme Court's Decision-Making Process 46

Case Selection 46

Summary Decisions 47

Submission of Briefs 48

Oral Argument and Conference 48

Judgment and Opinion Assignment 48

Publication of Supreme Court Decisions 50

The Development of Judicial Review 51

Marbury v Madison 52

Rejoinder to John Marshall 54

Early Development of Judicial Review 54

The Dred Scott Case 56

Judicial Review in the Late Nineteenth Century 57

Judicial Review in the Early Twentieth Century 58

The Constitutional Revolution of 1937 60

The Impact of the Warren Court 60

The Burgei and Rehnquist Courts 60

The Roberts Court 61

Judicial Activism and Restraint 64

The Doctrine of Strict Necessity 65

The Doctrine of Saving Construction 66

The Presumption of Constitutionality 66

The Narrowness Doctrine 67

Avoiding the Creation of New Principles 67

Stare Decisis 67

The Severability Doctrine 68

"Unconstitutional as Applied" 69

External Constraints on Judicial Power 70

Judicial Dependency on Congress 70

Restriction of the Supreme Court's Jurisdiction 70

Constitutional Amendment 72

The Appointment Power 74

Impeachment 76

Enforcement of Judicial Decisions 76

Explaining the Court's Behavior 79

Ideologies of the Justices 79

The Political Environment 80

The Internal Politics of the Court 80

Conclusion 81

Key Terms 82

For Further Reading 83



Contents ix

The Federalist No. 78 84

Marbury v. Madison 87

Eakin v. Raub 90

Scott v. Sandford
(The Dred Scott Case) 91

Ex Parte McCardle 95

Cooper v. Aaron 97

Baker v. Carr 99

Elk Grove Unified School District v. Newdow 101

CHAPTER 3

Congress and the Development of National Power 105

Introduction 105

Structural Aspects of Congress 106

Bicameralism 106

Qualifications of Members of Congress 107

Congressional Terms 107

Immunities of Members of Congress 108

Constitutional Sources of Congressional Power 108

Article I, Section 8 109

Other Enumerated Powers 109

The Doctrine of Implied Powers 110

The Power to Investigate 113

The Supreme Court Recognizes Congress's Power to Investigate 113

Compulsory Process 114

The Rights of Individuals Called before Congressional Committees 114

Regulation of Interstate Commerce 115

Early Interpretation of the Commerce Clause 116

Congress Exercises the Commerce Power 117

The Supreme Court and the Commerce Clause: 1895-1937 118

Expansion of Federal Regulatory Power: 1937 and Beyond 120

The Rehnquist Court Restricts Congressional Powers under the Commerce Clause 122

The Roberts Court Confronts Obamacare 125

Taxing and Spending Powers 127

Taxation as a Source of Congressional Power 127

Federal Taxation as a Means of Regulation 128

The Spending Power of Congress 129

The Modern Approach to the Taxing and Spending Powers 130

Individual Rights as Restraints on the Taxing and Spending Powers 131

Congressional Enforcement of Civil Rights and Liberties 132

The Voting Rights Act of 1965 133

The Religious Freedom Restoration Act 135

The Violence against Women Act 135

Conclusion 136

Key Terms 136

For Further Reading 137

McCulloch v. Maryland 137

Watkins v. United States 141

Barenblatt v. United States 144

Gibbons v. Ogden 146

Hammer v. Dagenhart 149



x Contents

Carter v. Carter Coal Company 152

National Labor Relations Board v. Jones & Laughlin Steel Corporation 154

Wickard v. Filburn 158

Heart of Atlanta Motel v. United States 161

Katzenbach v. Mcclung 163

United States v. Lopez 164

Gonzales v. Raich 166

National Federation of Independent Business v. Sebelius 170

United States v. Butler 178

Steward Machine Company v. Davis 182

South Dakota v. Dole 185

South Carolina v. Katzenbach 188

City of Boerne v. Flores 190

CHAPTER 4

Constitutional Underpinnings of the Presidency 195

Introduction 195

Structural Aspects of the Presidency 196

Presidential Terms 197

The Electoral College 197

Presidential Succession and Disability 198

Removal of the Chief Executive 199

Theories of Presidential Power 201

Enumerated and Inherent Powers 201

The Stewardship Theory 202

The Outer Limits of Stewardship 203

The Veto Power 204

The Pocket Veto 204

The Line-Item Veto 205

Appointment and Removal Powers 206

The Removal Problem 207

The Power to Grant Pardons 209

Amnesties 210

Executive Privilege 210

The Watergate Tapes Controversy 211

Executive Privilege after the Nixon Tapes Case 212

Presidential Immunity 212

Immunity for Private Misconduct? 213

Foreign Policy and International Relations 214

The "Sole Organ" in the Field of International Relations? 214

Specifics of Conducting Foreign Affairs 215

War Powers 217

The Vietnam War 218

The War Powers Resolution 219

The Persian Gulf War of 1991 219

The War on Terrorism 220

Detention and Trial of Foreign Nationals Apprehended in the War on Terrorism 221

The War in Iraq 223

Domestic Affairs during Wartime 224



Contents xi

Foreign Intelligence Surveillance 226

Conclusion 229

Key Terms 229

For Further Reading 229

The Federalist No. 70 230

Youngstown Sheet & Tube Company v. Sawyer 231

Wiener v. United States 236

United States v. Nixon 238

Clinton v. Jones 241

United States v. Curtiss-Wright Export Corporation 246

Dames & Moore v. Regan 249

The Prize Cases 252

Korematsu v. United States 254

Hamdan v. Rumsfeld 258

United States v. U.S. District Court 263

CHAPTER 5

The Administrative State and the Complexities of Modern Governance 268

Introduction 268

From Classical to Modern Liberalism 269

Delegation of Legislative Power 270

Concern for Representative Government 272

Concern for the Separation of Powers 272

Delegation in the Domestic Context 273

The Permissiveness of the Modern Court 274

Additional Separation of Powers Concerns 278

Congressional Control of Administrative Actions 279

The Legislative Veto 280

Presidential Control of the Bureaucracy 281

Appointment and Removal Powers 282

Executive Orders 283

The Executive Role in the Budgetary Process 284

The Power of Impoundment 285

Judicial Oversight Over the Administrative State 286

Interpreting Statutory Authority 286

Due Process of Law 288

Agency Actions and Individual Rights 290

First Amendment Concerns 290

Fourth Amendment Concerns 291

Self-incrimination Concerns 291

Public Access to Agency Information 292

The Rights of Public Employees 293

Conclusion 293

Key Terms 294

For Further Reading 294

J. W. Hampton & Company v. United States 295

Schechter Poultry Corporation v. United States 296

Bowsher v. Synar 300

Mistretta v. United States 304

Whitman v. American Trucking Associations 307



Immigration and Naturalization Service v. Chadha 310

Gonzales v. Oregon 316

Vermont Yankee Nuclear Power Corporation v. Natural Resources Defense Council 322

Goldberg v. Kelly 324

Mathews v. Eldridge 326

CHAPTER 6

The Dynamics of the Federal System
Introduction 330

Development of the Federal System 331

National Supremacy versus States' Rights 332

The Marshall Court Establishes National Supremacy 333

The Taney Court: Renewed Emphasis on States' Rights 333

The Civil War Amendments 334

The Heyday of Dual Federalism: 1890-1937 335

Nation-Centered Federalism: 1937 and Beyond 335

Federalism in the Modern Era 336

The Preemption Doctrine 337

Coercive Federalism 338

Using National Power to Further Civil Rights and Liberties 339

The Tenth Amendment Roller Coaster 340

The Eleventh Amendment Redux 341

The Commerce Clause and State Regulatory Authority 344

Gibbons v. Ogden 344

The Cooley Case 345

State Regulation of Interstate Commerce: Divergent Perspectives 345

The Nation as an Economic Unit 347

Continuing Controversy over the Dormant Commerce Clause 351

State Taxing Power 351

Intergovernmental Tax Immunity 352

The Imports-Exports Clause 354

Other Taxation Issues 355

Interstate Relations 356

The Full Faith and Credit Clause 356

The Rendition Clause 359

Interstate Compacts 360

Conclusion 361

Key Terms 362

For Further Reading 362

Chisholm v. Georgia 363

Texas v. White 365

United States v. Darby 369

Arizona v. United States 372

National League of Cities v. Usery 375

Garcia v. San Antonio Metropolitan Transit Authority 377

Printz v. United States 381

Tennessee v. Lane 385

Cooley v. Board of Port Wardens 391

Oregon Waste Systems v. Department of Environmental Quality 393

Granholm v. Heald 397



Contents xiii

Appendix A The Constitution of the United States of America A-l

Appendix B Chronology of Justices of the United States Supreme Court B-l

Appendix C Supreme Court Justices by Appointing President, State Appointed
from, and Political Party C-l

Appendix D Glossary D-l

Appendix E Internet Resources E-l

Table of Cases T-l

Index I-l



American Constitutional Law

Volume II

Civil Rights and Liberties

SIXTH EDITION

OTIS H. STEPHENS, JR.

University of Tennessee, Knoxville

JOHN M. SCHEB IS

University of Tennessee, Knoxville

COLIN GLENNON

East Tennessee State University

* CENGAGE

Learning*

Australia • Brazil • Mexico • Singapore • United Kingdom • United States



Contents

Preface

CHAPTER 1

Constitutional Sources of Civil Rights and Liberties

Introduction 2

Judicial Protection of Civil Rights and Liberties 3

Civil Suits 3

Criminal Prosecutions 4

Habeas Corpus 5

How Civil Rights and Libei ties Cases Get to the Supieme Court

Rights Recognized in the Original Constitution 8

Trial by Jury 8

Circumscribing the Crime of Treason 8

Prohibition of Religious I ests foi Public Otfice 9

Protecting the Writ of Habeas Corpus 10

Ex Post Facto Laws 11

Bills of Attainder 12

The Contracts Clause 12

The Bill of Rights 13

The Tirst Amendment 14

The Second Amendment 14

The Third Amendment 16

The Fouith Amendment 16

The Fifth Amendment 17

The Sixth Amendment 18

The Seventh Amendment 18

The Eighth Amendment 19

The Ninth Amendment 20

The Tenth Amendment 21

The Civil War Amendments 22

The Thirteenth Amendment 22

The Fourteenth Amendment 23

The Fifteenth Amendment 28

The Nationalization of the Bill of Rights 28

Selective Incorporation 29

Later Amendments Protecting Voting Rights 32

The Nineteenth Amendment 32

The Twenty-Foui th Amendment 33

The Twenty Sixth Amendment 33

Standards of Judicial Review in Civil Rights and Liberties Cases

Minimal Scrutiny The Rational Basis Test 34

Strict Scrutmy The Compelling Government Interest Test 34

Intermediate Sciutiny 35



The Importance of State Constitutions and the State Courts 36

Conclusion 37

Key Terms 37

For Further Reading 37

Ex Parte Milligan 38

Boumediene v. Bush 41

The Slaughterhouse Cases 47

The Civil Rights Cases 51

Shelley v. Kraemer 55

Barron v. Baltimore 57

Chicago, Burlington, & Quincy Railroad Company v. Chicago 59

Palko v. Connecticut 60

Adamson v. California 61

Rochin v. California 65

Duncan v. Louisiana 67

Mcdonald v. Chicago 70

CHAPTER 2

Property Rights and Economic Freedom

Introduction 76

The Influence of John Locke 76

Early Judicial Perspectives 78

The Age of Conservative Activism 78

Modern Judicial Perspectives on Economic Freedom 78

The Contracts Clause 79

Key Decisions of the Marshall Court 79

The Contribution of the Taney Court 80

Later Developments 81

The Rise and Fall of Economic Due Process 82

Origins of Substantive Due Process 82

Early Supreme Court Resistance to Economic Due Process 83

The Court Reflects Growing Corporate Influence 84

Economic Due Process Comes of Age 85

Lochner v. New York: The Apotheosis of Economic Due Process

The Decline of Economic Due Process 88

The Court Gives Carte Blanche to Legislatures 90

Equal Protection and Economic Regulation 91

Property Rights and the Takings Issue 92

The Takings Issue under the Rehnquist Court 93

Conclusion 96

The Modern Concern for Noneconomic Rights 97

Key Terms 97

For Further Reading 97

Dartmouth College v. Woodward 98

Charles River Bridge Company v. Warren Bridge Company 100

Home Building and Loan Association v. Blaisdell 103

Munn v. Illinois 106

Lochner v. New York 109



Adkins v. Children's Hospital 113

West Coast Hotel Company v. Parrish 118

Ferguson v. Skrupa 121

Hawaii Housing Authority v. Midkijf 122

Dolan v. City of Tigard 124

Kelo v. City ofNew London 128

CHAPTER 3

Expressive Freedom and the First Amendment

Introduction 135

Interpretive Foundations of Expressive Freedom 136

Incorporation of the Freedoms of Speech and Press 137

Are the Protections of the First Amendment Absolute? 137

The Prohibition of Prior Restraint 138

The Court Adopts the Rule against Prior Restraint 138

Does the Prior Restraint Doctrine Apply to Student Newspapers?

The Clear and Present Danger Doctrine 140

A Return to the Bad Tendency Test 141

The Clear and Probable Danger Test 143

Ad Hoc Balancing 144

The Imminent Lawless Action Standard 145

Fighting Words, Hate Speech, and Profanity 146

Fighting Words 147

Hate Speech 147

Profanity 148

Symbolic Speech and Expressive Conduct 149

The Flag Salute Controversy 149

Symbolic Speech during the Vietnam Era 150

Flag Burning 150

Are Nude Performances a Form of Symbolic Speech? 151

Defamation 152

New York Times v. Sullivan 153

Libel Suits Brought by "Public Persons" 153

Invasion of Privacy 154

Obscenity and Pornography 155

The Prurient Interest Test 156

The Miller Test 156

Pornography on the Internet 157

Child Pornography 157

The Overbreadth Doctrine 158

Expressive Activities in the Public Forum 159

Civil Rights Demonstrations of the 1960s 159

Antiabortion Demonstrations 160

What Constitutes a Public Forum? 161

Time, Place, and Manner Regulations 162

The Special Problem of Zoning Regulations 162

Electronic Media and the First Amendment 164

Restrictions of "Indecent" Programming on Television and Radio

Editorializing by Public Television and Radio Stations 165



x Contents

Commercial Speech 166

A Test for Judging Regulations of Commercial Speech 166

Commercial Advertising of Alcoholic Bevei ages 167

Restrictions on Advertising of Tobacco Pioducts 167

Attorney Advertising and Solicitation 167

First Amendment Rights of Public Employees and Beneficiaries 169

Restrictions on Public Employees' Speech 169

Fust Amendment Rights of Government Contractors 170

Restricting Aboition Counseling 170

The NEA Funding Controversy 171

The Military Recruitment Conflict 171

Freedom of Association 172

Political Association 172

Fieedom of Association and the Problem of Discrimination 173

Conclusion 174

Key Terms 174

For Further Reading 175

Near v. Minnesota 175

New York Times Company v. United States (The Pentagon Papers Case) 178

Schenck v. United States 182

Brandenburg v. Ohio 184

Cohen v. California 185

Texas v. Johnson 188

Virginia v. Black 191

New York Times Company v. Sullivan 194

Miller v. California 197

Reno v. American Civil Liberties Union 199

United States v. Stevens 202

Edwards v. South Carolina 206

Adderley v. Florida 208

Lorillard Tobacco Company v. Reilly 209

National Endowmentfor the Arts v. Finley 211

Boy Scouts of America v. Dale 214

CHAPTER 4

Religious Liberty and Church-State Relations 218

Introduction 218

Interpretive Foundations of the Religion Clauses 219

The Incorporation of the Religion Clauses 219

What Constitutes Religion for First Amendment Purposes7 220

Religious Belief and the Right to Proselytize 221

Religious Solicitation 221

Time, Place, and Manner Regulations 222

Unconventional Religious Practices 222

The Mormon Polygamy Case 223

The Warren Court Establishes the Compelling Intei est Test 223

The Oregon Peyote Case 224

The Religious Freedom Restoration Act 225

Ritualistic Animal Sacrifice 226



Contents xi

Patriotic Rituals and Civic Duties 227

The Flag Salute Cases 227

Free Exercise of Religion and Military Service 228

Freedom of Religion versus Parens Patriae 229

Compulsory School Attendance 229

Separation of Church and State 230

Competing Interpretations of the Establishment Clause 230

The Lemon Test 231

Religion and Public Education 232

Released-Time Programs and Equal Access Policies 232

Government Efforts to Assist Religious Schools 233

The Continuing School Prayer Controversy 235

The Evolution-Creationism Conflict 236

Discrimination against Religious Expression in the Public Educational Arena 237

Governmental Affirmations of Religious Belief 238

Religious Displays on Public Property 239

Tax Exemptions, Tax Credits, Vouchers, and Subsidies 240

Tuition Tax Credits 243

Conclusion 243

Key Terms 244

For Further Reading 244

West Virginia State Board of Education v. Barnette 244

Wisconsin v. Yoder 247

Employment Division v. Smith 251

Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah 255

Everson v. Board of Education 259

Abington School District v. Schempp 262

Wallace v. Jaffree 264

Santa Fe Independent School District v. Doe 266

Edwards v. Aguillard 271

Agostini v. Felton 274

Marsh v. Chambers 277

McCreary County v. ACLU 280

Van Orden v. Perry 285

Walz v. Tax Commission 288

Zelman v. Simmons-Harris 291

CHAPTER 5

The Constitution and Criminal Justice

Introduction 296

Relevant Constitutional Provisions 297

Search and Seizure 297

Reasonable Expectations of Privacy 298

Probable Cause 300

The Warrant Requirement 300

Confidential and Anonymous Informants 300

Execution of Search Warrants 301

Warrantless Searches 302

Investigatory Detention 303

296



xii Contents

The Exclusionary Rule 306

The Warren Court Expands the Exclusionary Rule 307

The Burger Court Curtails the Exclusionary Rule 307

Civil Suits to Enforce the Fourth Amendment 309

Arrest 310

The Probable Cause Hearing 310

Use of Force by Police in Making Arrests 311

Police Interrogation and Confessions of Guilt 311

The Miranda Warnings 312

Must a Suspect Speak to Invoke the Right to Remain Silent? 314

Police Deception in Interrogations 315

Can a Coerced Confession Be a "Harmless Error"? 315

The Right to Counsel 316

The Gideon Decision 317

Effectiveness of Appointed Counsel 317

Bail and Pretrial Detention 319

Plea Bargaining 319

Trial by Jury 321

The Problem of Pretrial Publicity 321

Jury Size 322

The Unanimity Principle 323

Exclusion of Minorities from Juries 323

The Protection against Double Jeopardy 324

Successive State and Federal Prosecutions 325

Mistrials 325

Confinement of Sexual Predators in Mental Institutions 326

Sex Offender Registration Laws 326

Civil Forfeitures, Double Jeopardy, and Excessive Fines 327

Incarceration and the Rights of Prisoners 327

Habitual Offender and "Three Strikes" Laws 328

Prisoners' Rights 329

The Death Penalty 330

The Furman Case 330

The Court Reinstates the Death Penalty 331

Other Procedural Aspects of Death Sentencing 332

The Death Penalty and Racial Discrimination 332

Is the Federal Death Penalty Law Constitutional? 333

The Death Penalty and Mental Incompetence 333

Capital Punishment of Juveniles 334

The Roberts Court and the Death Penalty 335

Appeal and Postconviction Relief 336

Federal Habeas Corpus Review of State Criminal Cases 337

Juvenile Justice 339

Conclusion 340

Key Terms 340

For Further Reading 341

Olmstead v. United States 342

Katz v. United States 344



Weeks v. United States 346

Mapp v. Ohio 348

United States v. Leon 352

Miranda v. Arizona 356

Dickerson v. United States 360

Powell v. Alabama 363

Gideon v. Wainwright 366

Furman v. Georgia 368

Gregg v. Georgia 372

Roper v. Simmons 374

Baze v. Rees 379

CHAPTER 6

Personal Autonomy and the Constitutional Right of Privacy

Introduction 382

Philosophical Foundations of the Right of Privacy 383

Constitutional Foundations of the Right of Privacy 384

Substantive Due Process 386

Procreation and Birth Control 387

The Connecticut Birth Control Controversy 387

Beyond the Marital Bedroom 389

The Abortion Controversy 390

Roe v. Wade 390

Regulation of Abortion in the Wake of Roe v. Wade 392

Restrictions on Public Funding of Abortions 393

Eroding Support for Roe v. Wade on the Supreme Court in the 1980s

The Court Reaffirms Roe v. Wade 395

"Partial-Birth Abortion" 396

Abortion Rights under State Constitutions 397

Privacy and Living Arrangements 399

The Demise of Sodomy Laws 399

Romer v. Evans: A Pivotal Decision 400

State Courts Invalidate Sodomy Laws 401

The Supreme Court Overturns Bowers v. Hardwick 401

The Right to Die 402

The Karen Quinlan Case 403

A Right to Commit Suicide? 403

The Nancy Cruzan Case 403

Doctor-Assisted Suicide 404

Conclusion 406

Key Terms 406

For Further Reading 406

Jacobson v. Massachusetts 407

Meyer v. Nebraska 408

Buck v. Bell 410

Poe v. Ullman 411

Griswold v. Connecticut 412

Roe v. Wade 416

Planned Parenthood of Southeastern Pennsylvania v. Casey 421

Stenberg v. Carhart 427



Gonzales v. Carhart 433

Bowers v. Hardwick 436

Lawrence v. Texas 440

Washington v. Glucksberg 447

CHAPTER 7

Equal Protection and the Antidiscrimination Principle . .

Introduction 453

The "Equal Protection Component" of the Fifth Amendment 454

Levels of Judicial Scrutiny in Equal Protection Cases 455

Minimal Scrutiny The Rational Basis Test 455

The Suspect Classification Doctrine 455

Intermediate oi Heightened Scrutiny 456

The Struggle for Racial Equality 457

Eaily Interpretations of the Equal Protection Clause 457

The Separate but Equal Doctrine 459

The Decline of de Jure Racial Segregation 460

The Landmaik Decision in Brown v Board of Education 461

The Busing Controveisy 462

The Affirmative Action Controversy 465

Competing Models of Justice 465

The Bakke and Fullilove Cases 465

The Rehnquist Court Limits Affirmative Action Programs 467

Gender-Based Discrimination 472

Congiessional Responses to Demands for Gendei Equality 472

The Equal Rights Amendment 473

Judicial Scrutiny of Gender-Based Discrimination 473

Sex Discrimination by Educational Institutions 475

Gender Equity in Collegiate Athletics 477

Discrimination Based on Sexual Orientation 478

Gay Men and Lesbians in the Military 478

Romer v Evans A Turning Point 479

Same-Sex Marriage 479

US v Windsoi—A Milestone Dccmon 480

Discrimination against the Poor 481

Inequality in Public School Funding 481

Restriction of Abortion Funding for Indigent Women 482

Possible Interpretations of Economic Equal Piotection 483

Other Forms of Discrimination 484

Age Discrimination 484

Persons with Disabilities 485

Residency and Alienage 485

The Ongoing Problem of Private Discrimination 486

Restrictive Covenants 486

State Powers to Prohibit Pnvate Disci lmination 487

Conclusion 488

Key Terms 489

For Further Reading 489



Contents xv

Plessy v. Ferguson 490

Sweatt v. Painter 493

Brown v. Board of Education ofTopeka I 495

Brown v. Board of Education of Topeka II 497

Loving v. Virginia 498

Swann v. Charlotte-Mecklenburg Board of Education 500

Parents Involved in Community Schools v. Seattle School District No. 1 502

Grutter v. Bollinger 505

Frontiero v. Richardson 510

United States v. Virginia 514

Romer v. Evans 517

United States v. Windsor 522

San Antonio Independent School District v. Rodriguez 528

CHAPTER 8

Elections, Representation, and Voting Rights 534

Introduction 534

The Democratization of America 535

Policing the Democratic Process 536

Racial Discrimination in Voting Rights 537

Grandfather Clauses 537

The White Primary 537

Literacy Tests 538

Poll Taxes 538

Racial Gerrymandering 539

The Voting Rights Act of 1965 539

At-Large Elections 541

The Rehnquist Court Restricts Race-Conscious Redisricting 542

Challenges to Judicial Election Systems 544

Voter Identification Laws 545

Reapportionment: One Person, One Vote 546

The Reapportionment Revolution 547

Reapportionment under the Burger Court 548

The Methodology of Reapportionment 548

Assessing the Reapportionment Decisions 549

Political Parties and Electoral Fairness 550

Partisan Gerrymandering 550

The Supreme Court and the 2000 Presidential Election 551

The Problem of Campaign Finance 553

The Federal Election Campaign Act Amendments of 1974 553

The McCain-Femgold Law 554

Conclusion 556

Key Terms 557

For Further Reading 557

Smith v. Allwright 558

Gomillion v. Lightfoot 560

Shelby County v. Holder 562

Reynolds v. Sims 564

Karcher v. Daggett 567

Bush v. Gore 571

Citizens United v. Federal Election Commission 581



xvi Contents

Appendix A The Constitution of the United States of America A-l

Appendix B Chronology of Justices of the United States Supreme Court B-l

Appendix C Supreme Court Justices by Appointing President, State Appointed
from, and Political Party C-l

Appendix D Glossary D-l

Appendix E Internet Resources E-l

Table of Cases T-l

Index I-l


