ASPEN COLLEGE SERIES

AN INTRODUCTION
TO THE AMERICAN
LLEGAL SYSTEM

Fourth Edition

John M. Scheb II

Professor of Political Science University of Tennessee, Knoxville

Hemant Sharma

Lecturer in Political Science University of Tennessee, Knoxville

, Wolters Kluwer




CONTENTS

PREFACE
ABOUT THE AUTHORS

PArT 1 FOUNDATIONS OF THE LEGAL SYSTEM

Chapter 1

Chapter 2

Development of American Law 3

Introduction 4

The Functions of Law in Society 8
The Development of Law 10

The Common Law Tradition 12

The American Constitution 18
Modern Statutes and Codification 24
Administrative Regulation 26

The Decisional Law 27

Conclusion 28

Summary of Key Concepts 29

For Further Reading 30

Questions for Thought and Discussion 30
Key Terms 30

Endnotes 31

Structures of American Law 33

Introduction 34

Legislatures 35

Judicial Systems 38

The Role of the Chief Executive 52
Regulatory and Administrative Agencies 53
Law Enforcement Agencies 54
Prosecutorial Agencies 59

The Legal Profession 60

The Adversarial System of Justice 65
Alternative Dispute Resolution 67
Conclusion 68

Summary of Key Concepts 69

xvil
xix



xii Contents

For Further Reading 69

Questions for Thought and Discussion 69
Key Terms 70

Endnotes 71

Part II THE SUBSTANCE OF THE LaAw

Chapter 3

Chapter 4

Constitutional Law 75

Introduction 76

Judicial Review 76

Legislative Power 83

Executive Power 86

Separation of Powers 88
Federalism 89

Civil Rights and Liberties 91
Conclusion 112

Summary of Key Concepts 112
For Further Reading 113
Questions for Thought and Discussion 113
Key Terms 114

Endnotes 114

Criminal Law 119

Introduction 120

The Origin and Sources of the Criminal Law 122
Constitutional Limitations on Criminal Law 124
Elements of Crimes 127

Parties to Crimes 128

Inchoate Offenses 129

Offenses Against Persons 133

Property Crimes 138

White-Collar Crime 143

Organized Crime 143

Vice Crimes 144

Offenses Against Public Order and Safety 147
Offenses Against the Administration of Justice 150
Environmental Crime 150

Military Offenses 151

73



Chapter 5

Chapter 6

Contents

Defenses 151

Punishment of Offenders 163

Conclusion 170

Summary of Key Concepts 171

For Further Reading 172

Questions for Thought and Discussion 172
Key Terms 172

Endnotes 173

Torts 177

Introduction 178

Negligence 179

Intentional Torts 183

Strict Liability 191

Vicarious Liability 192

Special Tort Situations 194
Immunities from Liability 202

Recent Developments in Tort Law 204
Tort Reform 206

Conclusion 209

Summary of Key Concepts 209

For Further Reading 210

Questions for Thought and Discussion 210
Key Terms 211

Endnotes 211

Property Law 213

Introduction 214

Personal Property 218

Real Estate 220

The Lessor-Lessee Relationship 229
Regulation of the Use of Real Property 231
Eminent Domain 232

Trusts 236

Wills and Intestate Succession 237

Estate, Gift, and Inheritance Taxes 240
Conclusion 241

xiii



xiv

Contents

Chapter 7

Chapter 8

Summary of Key Concepts 242

For Further Reading 243

Questions for Thought and Discussion 243
Key Terms 243

Endnotes 244

Contracts and Business Law 247

Introduction 248

Contracts 248

The Uniform Commercial Code (UCC) 261
Business Associations 265

Consumer Protection 271

Bankruptcy 274

Conclusion 276

Summary of Key Concepts 276

For Further Reading 277

Questions for Thought and Discussion 277
Key Terms 278

Endnotes 279

Family Law 281

Introduction 282

Marriage 283

Divorce and Annulment 290

Child Custody, Support, and Paternity 298
Adoption 306

Termination of Parental Rights 308
Guardianship 309

Reproductive Decisions 310

Surrogate Motherhood 314

Decisions Regarding Medical Treatment 316
Conclusion 318

Summary of Key Concepts 319

For Further Reading 319

Questions for Thought and Discussion 320
Key Terms 320

Endnotes 321



Contents XV

PArRT Il  THE LEGAL PROCESS 325

Chapter 9

Chapter 10

Civil Procedure, Evidence, and the Appellate
Process 327

Introduction 328

Civil Procedure 328

The Rules of Evidence 343

Appellate Procedure 349

Conclusion 355

Summary of Key Concepts 355

For Further Reading 356

Questions for Thought and Discussion 356
Key Terms 356

Endnotes 357

Criminal Procedure 359

Introduction 360

Search and Seizure 360

Arrest and Investigatory Detention 369
Interrogation and Identification of Suspects 372
The Right to Counsel 374

The Pretrial Process 376

The Criminal Trial 383

Sentencing 389 :

Victims’ Rights in the Criminal Process 396
The Appeals Process 397 '
Criminal Procedure in Military Tribunals 400
Conclusion 402

Summary of Key Concepts 403

For Further Reading 404

Questions for Thought and Discussion 404
Key Terms 405

Endnotes 406

PART IV LEGISLATIVE AND ADMINISTRATIVE DEVELOPMENTS

IN THE LAwW

Chapter 11

411

Legislation 413

Introduction 414
Constitutional Authority to Legislate 414



xvi Contents

Antitrust Law 416

Banking and Securities 419
Labor Law 422

Social Welfare Legislation 423
Civil Rights Legislation 428
Environmental Legislation 444
National Security Legislation 447
The USA Patriot Act 449
Conclusion 451

Summary of Key Concepts 452
For Further Reading 452
Questions for Thought and Discussion 453
Key Terms 453

Endnotes 454

Chapter 12 Administrative Law and Procedure 457

Introduction 458

Delegation of Legislative Authority 459
Rulemaking 463

Agency Investigations 467

Agency Enforcement Powers 469

Agency Adjudication 472

Judicial Review of Agency Actions 475
Public Access to Agency Information 478
Government in the Sunshine 479

The Law of Public Employment 480
Conclusion 482

Summary of Key Concepts 483

For Further Reading 484

Questions for Thought and Discussion 484
Key Terms 484

Endnotes 485

APPENDIX A THE CONSTITUTION OF THE UNITED STATES OF AMERICA 487
APPENDIX B GLOSSARY OF LEGAL TERMS 507

INDEX 543



